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DETAILED ACTION 



Election/Restrictions 

1. Applicant's election with traverse of Invention Group I, and further Species Group I, in 
the reply filed on February 10, 2006 is acknowledged. 

The traversal with respect to the restriction between the apparatus of claims 1-26 and the 
method of claims 27-30 is on the ground(s) that claims 27-30 all recite a fusible closure, and 
therefore the initial restriction requirement stating that the method of claims 27-30 can be 
performed by an apparatus that does not specifically include a fusible tip disposed at a distal end 
of a delivery tube is incorrect. This is not found persuasive because, as Applicant admits, the 
method of claims 27-30 does not specifically include a fusible tip disposed at a distal end of a 
delivery tube. In other words, an apparatus having a fusible closure that is not necessarily "a 
fusible tip disposed at a distal end of a delivery tube" can still perform the method steps recited. 

The requirement is still deemed proper and is therefore made FINAL. 

The traversal with respect to the species requirement between the apparatus shown in 
Figures 1-3 and the apparatus shown in Figure 4 is on the ground(s) that the apparatus shown in 
Figure 4 is "simply an extension of the apparatus to multiple appliances". This is not found 
persuasive because the structure of the apparatus shown in figure 4 is clearly patentably distinct 
from the structure of the apparatus shown in Figures 1-3, because the apparatus shown in Figure 
4 includes a plurality of delivery tubes and a fusible tip located at a distal end of each of the 
delivery tubes, whereas the apparatus of Figures 1-3 includes only a single delivery tube. 
Moreover, since Applicant has not submitted evidence or identified such evidence now of record 
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showing the identified species depicted in Figure 4 to be an obvious variant of the identified 
species shown in Figures 1-3, or clearly admitted on the record that this is the case, the 
requirement is still deemed proper and is therefore made FINAL. 

2. Although Applicant has indicated that all of claims 1-26 read on the elected species, it is 
determined by the Examiner that only claims 1-12 and 19-21 read on the elected species, since 
each of claims 13-18 and 22-26 include recitations of a plurality of delivery tubes and a fusible 
tip located at a distal end of each of the delivery tubes, which are features exclusive to the non- 
elected species. 

Claims 13-18 and 22-30 are therefore withdrawn from further consideration pursuant to 
37 CFR 1.142(b), as being drawn to a nonelected Invention/Species, there being no allowable 
generic or linking claim. Applicant timely traversed the restriction (election) requirement in the 
reply filed on February 10, 2006. 

Information Disclosure Statement 

3. The IDS filed on March 23, 2004 is hereby acknowledged and has been placed of record. 
Please find attached a signed and initialed copy of the PTO 1449. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

5. Claims 1, 7 and 9 are rejected under 35 U.S.C. 102(b) as being anticipated by Linsalato et 
al., USPN 3,907,037. 

As to claim 1, Linsalato shows a fire extinguisher (see Figure 2) comprising: a container 
(20) containing a pressurized fire retardant (54); a delivery tube (30 or 32) connected to the 
container and in fluid communication with the pressurized fire retardant; and a fusible tip (38 or 
40, each of which comprise fusible material 72) disposed at a distal end (74, 78) of the delivery 
tube that seals the delivery tube (see Figure 5), and which, upon melting of the fusible tip when 
the fusible tip is exposed to a temperature that exceeds its melting temperature, permits 
expulsion of the pressurized fire retardant from the container and through the distal end of the 
delivery tube (see column 3, lines 25-48). 

As to the preamble, which recites an "appliance fire extinguisher", it has been held that a 
preamble is denied the effect of a limitation where the claim is drawn to a structure and the 
portion of the claim following the preamble is a self-contained description of the structure not 
depending for completeness upon the introductory clause. Kropa v. Robie, 88 USPQ 478 (CCPA 
1951) 

Further as to claim 1, the claim contains functional language in the recitation, "wherein 
the distal end is disposable within the appliance and wherein the fusible tip is adapted to release 
the fire retardant from the container into the appliance". Since the aforementioned functional 
limitations do not further limit the claimed structure of the device, these limitations have been 
given patentable weight in as much as the prior art reference structure is capable of performing 
the claimed function. 
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As to claim 7, Linsalato shows a filling tube (50) disposed on the container, which is used 
for filling/charging the container (see Figure 4; and column 2, lines 48-60). Though the device 
of Linsalato is described as being "disposable", there is nothing that would preclude the user 
from recharging the container via the filling tube after the device has been used at least once. 

As to claim 9, the claim contains functional language in the recitation, "wherein the distal 
end is disposable within an air intake of the appliance". Again, since the aforementioned 
functional limitations do not further limit the claimed structure of the device, these limitations 
have been given patentable weight in as much as the prior art reference structure is capable of 
performing the claimed function. 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

7. Claims 8 and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable over Linsalato 
et al. 

Regarding claim 8, Linsalato teaches all of the structural limitations of the apparatus as 
recited in claim 1, however Linsalato does not expressly disclose the fusible tip material as being 
"solder". 

It is old and well known in the art to use solder material as a reliable temperature 
sensitive trigger for actuating fire-extinguishing devices. It should be noted that Linsalato, 
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though not expressly disclosing "solder" for use with the disclosed apparatus, notes in the 
"Description of the Prior Art" that "fusible solder" is known for use as a temperature sensitive 
trigger in fire extinguishers of the prior art (see column 1, line 12). 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to use "solder" as the fusible material in the fusible tip shown by Linsalato, 
since it has been held to be within the general skill of a worker in the art to select a known 
material on the basis of its suitability for the intended use as a matter of obvious choice. In re 
Leshin, 125 USPQ 416 (CCPA 1960) 

Regarding claim 10, Linsalato teaches all of the structural limitations of the apparatus as 
recited in claim 1, however Linsalato does not expressly disclose using the apparatus with any of 
the particular appliances listed in claim 10, although these limitations are merely recitations of 
intended use of the apparatus. It should be noted that Linsalato does expressly teach the 
disclosed fire extinguisher being "particularly suitable for use in enclosed areas" (see column 1, 
lines 5-6). 

Since a recitation of intended use of a claimed invention must result in a structural 
difference between the claimed invention and the prior art in order to patentably distinguish the 
claimed invention from the prior art, and since the apparatus of Linsalato comprises all of the 
necessary structure of the claimed apparatus of claim 1, then the apparatus of Linsalato is 
capable of being used for extinguishing fires within any and all of the recited appliances of claim 
10. Therefore, it would have been obvious to one having ordinary skill in the art at the time the 
invention was made to use the apparatus shown by Linsalato, as a fire protection/fire 
extinguishing device for any and all of the appliances recited, since it has been held that a 
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recitation with respect to the manner in which a claimed apparatus is intended to be employed 
does not differentiate the claimed apparatus from a prior art apparatus satisfying the claimed 
structural limitations. Ex parte Masham, USPQ2d 1647 (1987) 

8. Claims 4 and 5 are rejected under 35 U.S.C. 103(a) as being unpatentable over Linsalato 
et al. 5 in view of Silverman, USPN 4,834,188. 

Linsalato teaches all of the structural limitations of the apparatus as recited in claim 1 , 
however Linsalato does not expressly disclose the device further comprising a pressure indicator 
connected to the container and in fluid communication with the fire retardant, nor does Linsalato 
disclose the fire retardant as powder. 

Silverman shows a fire extinguishing apparatus including a container (30) containing 
pressurized fire retardant, the apparatus employing a temperature sensitive fusible trigger, which 
upon melting of the fusible trigger when the trigger is exposed to a temperature that exceeds its 
melting temperature, permits expulsion of the pressurized fire retardant from the container (see 
Figure 1; and column 2, lines 42-58). Silverman further shows a pressure gauge (no reference 
number) connected to the container (see Figure 1). It should be noted that pressure 
gauges/indicators connected to pressurized containers containing pressurized fire retardant are 
old and well known in the art, in order to permit a user to visually monitor the pressurized 
condition of the container. Still further, Silverman teaches the well known concept that fire 
extinguishing devices may dispense liquid or dry chemical (i.e. powder) depending on the 
intended use of the device (see column 3, lines 29-37). For instance, when used in connection 
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with a stove hood, dry powder is the fire retardant of choice, since a potential fire would likely 
include grease. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to include a pressure indicator, as taught by Silverman, with the device 
shown by Linsalato, in order to permit a user to visually monitor the pressurized condition of the 
container. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to use a dry powder fire retardant, as taught by Silverman, with the device 
shown by Linsalato, in order for the device to be more effective in extinguishing particular fires 
where powder is more effective, such as grease fires. 

9. Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over Linsalato et al., in 
view of Mountford, USPN 4,805,701. 

Linsalato teaches all of the structural limitations of the apparatus as recited in claim 1, 
however Linsalato does not expressly disclose the device further comprising an alarm adapted to 
generate an alarm as a result of the fire retardant being released from the container. 

Mountford shows a fire extinguishing apparatus including a container (12) containing 
pressurized fire retardant (14), the apparatus employing a temperature sensitive fusible trigger 
(40), which upon melting of the fusible trigger when the trigger is exposed to a temperature that 
exceeds its melting temperature, permits expulsion of the pressurized fire retardant from the 
container (see Figures 2 and 3; and column 2, line 38 through column 3, line 18). Silverman 
further shows the apparatus comprising an alarm (64) "of conventional type", which generates an 
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audible alarm signal as a result of the fire retardant being released from the container (see 
column 3, lines 27-33), in order to warn anyone nearby that a fire has occurred, simultaneously 
with the extinguishing event (see column 4, lines 52-58). It should be noted that Mountford 
expressly discloses that many different gas pressure operated alarm units can be used (see 
column 5, lines 64-68). 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to include an alarm that generates an audible signal, such as that taught by 
Mountford, as a result of fire retardant being released from the container shown by Linsalato, 
such that a fire can be extinguished and nearby people can be warned simultaneously that a fire 
has occurred. 

Allowable Subject Matter 

10. Claims 11, 12 and 19-21 are allowed. 

1 1 . The following is a statement of reasons for the indication of allowable subject matter: 
The prior art, alone or in combination, did not show or teach a fire extinguisher including the 
combination of a fusible/solder tip at a distal end of a delivery tube, and a pressure-actuated 
switch connected to the container and in fluid communication with the pressurized fire retardant, 
wherein the pressure-actuated switch is connected to a power supply circuit of the appliance for 
shutting off power to the appliance when a pressure in the container drops below a 
predetermined valve as a result of the fire retardant being released from the container, as set forth 
in claims 11 and 19 
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12. Claims 2 and 3 are objected to as being dependent upon a rejected base claim, but would 
be allowable if rewritten in independent form including all of the limitations of the base claim 
and any intervening claims. 

Conclusion 

13. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. US Patents to Poitras, Lagasse, Kirchner, Mikulec, Tabor, Jr., and Hoffman, are cited 
as of interest. 

14. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Darren W. Gorman whose telephone number is 571-272-4901. 
The examiner can normally be reached on M-F 7:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Dave Scherbel can be reached on 571-272-4919. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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